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the vendor may retake the property or sue for the price. These remedies are 
generally held to be mutually exclusive, it being argued that as the considera- 
tion for the vendee's promise to pay is the passing of the property, seizure thereof 
causes failure of consideration barring any action by the vendor for installments 
past due. Hewison v. Ricketts, 63 L. J. Q. B. 711. Cf. Crompton v. Beach, 
62 Conn. 25. But see 20 Harv. L. Rev. 371 ; ibid. 655. Where, however, the 
contract constitutes a bailment for hire with an option to purchase, as in the 
principal case, it cannot be urged that termination of the bailment takes away 
the consideration ; for the hirer has had the use of the property as agreed. 
Though contracts of conditional sale are often drawn in terms of a lease, an 
agreement which is really a contract of sale will be so construed, irrespective 
of what the parties may have called it. Hine v. Roberts, 48 Conn. 267 ; Hervey 
v. R. I. Locomotive Works, 93 U. S. 664. The test lies in the buyer's obliga- 
tion. If he may avoid paying the amount of the purchase price by returning the 
chattel without liability for further rent, the contract is one of hire ; for an agree- 
ment of sale and purchase necessitates two parties mutually bound, the one to 
pass and the other to take title. Helby v. Matthews, [1895] A. C. 471. 

Sales — Rights and Remedies of Buyers— Right of Inspection 
before Payment. — The plaintiff ordered from the defendant a quantity of 
groceries of a specified quality. He paid a part of the purchase price at the 
time of ordering and the balance was to be paid upon the arrival of the goods. 
The defendant shipped f. o. b. at the place of consignment on a bill of lading to 
the shipper's order. He notified the plaintiff that the goods were not of the re- 
quired quality. The plaintiff refused to pay the draft sent with the bill of lading 
before inspecting the goods, and the defendant refused to allow inspection. 
The plaintiff brought an action to recover the part payment. Held, that the 
plaintiff may recover. Plumb v. Bridge, 1 13 N. Y. Supp. 92 (Sup. Ct., App. Div.). 

The buyer under an executory contract of sale ordinarily has a right to inspect 
the goods before acceptance and payment of the purchase price. Isherwood v. 
Whitmore, 11 M. & W. 347. But the terms of the contract and the circum- 
stances of the case may negative the right to inspection as a condition precedent 
to payment of the price. Sawyer v. Dean, 114 N. Y. 469. Thus, where pay- 
ment is to be made against the bill of lading, the general rule is that payment 
must be made before the goods may be inspected. Whitney v. McLean, 4 N. Y. 
App. Div. 449. And the same is true in the case of a shipment C. O. D. 
Wiltse v. Barnes, 46 la. 210. See 18 Harv. L. Rev. 386. But the decision in 
the principal case may be rested on another ground; for the admission by the 
defendant that the goods shipped were not of the required quality justified the 
plaintiff in refusing to accept them. 

Vendor and Purchaser — Rights and Liabilities — Right of Ven- 
dor to Sue for Waste. — A contracted to sell land to B. Then B entered 
into a contract with C under which C cut timber on the land. Later B assigned 
to D. D paid A and brought suit against C in A's name. Held, that there 
can be no recovery. McGregor v. Putney, 71 Atl. 226 (N. H.). 

A mortgagee may enjoin a mortgagor in possession from committing waste 
if the threatened acts would make the value of the property inadequate as a 
security. William v. Chicago Exhibition Co., 188 111. 19. And the acts need 
not be such as would make the value of the land less than the mortgage debt, 
but only such as would make the security substantially less than the security 
contracted for. King v. Smith, 2 Hare 239; Moriarty v. Ashworth, 43 Minn. 
1. The relation of vendor and vendee is recognized as analogous and the 
same rules are applied. Van Wyck v. Alliger, 6 Barb. (N. Y.) 507. In most 
jurisdictions a mortgagee cannot recover at law unless his security is rendered 
actually inadequate, while in others any lessening of value is enough. 
Schalk v. Kingsley, 42 N. J. L. 32 ; Byrom v. Chapin, 1 13 Mass. 308. Where 
the vendor brings his action at law there seems no reason why the analogy to 
the mortgage cases should not continue. But as the basis of relief in all cases 
is impairment of the value of the security, neither vendor nor mortgagee can 
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sue after the debt has been paid. Bertholdx. Holman, 12 Minn. 335 ; Corbinv. 
Reed, 43 la. 459. It is on this ground that the decision in the principal case is 
to be placed. 

Vested, Contingent and Future Interests — Implication of Trust 
to Preserve Contingent Remainder. — The testator devised property to 
his widow for life, arid after her death to the children of his two sons. Of the 
two sons of the testator one died childless before the death of the mother, and 
the other had no children at the time of her death. Held, that the court will 
imply a trust and appoint trustees to preserve the contingent remainder. Hay- 
ward v. Spaulding, 71 Atl. 219 (N. H.). 

A limitation will always be construed as a contingent remainder, if possible, 
instead of as an executory devise, even if the gift fails on such construction. 
White v. Summers, [1908] 2 Ch. 256. Where a remainder is limited to a person 
not in being or not yet ascertained, it is contingent. Hopkins v. Keazer, 89 
Me. 347. And if a contingent remainder does not vest during the continuance 
of the particular estate or at the instant of its determination, the remainder 
fails. Archer's Case, 1 Co. 66 b. To prevent this the testator must expressly 
interpose an estate to trustees to preserve the contingent remainder. Perceval v. 
Perceval, L. R. 9 Eq. 386. A different rule seems to prevail in New Hamp- 
shire. There the courts will not apply the technical rules of contingent 
remainders to defeat the intention of the testator, and they will give effect to 
his intention, unless it is illegal or impossible, regardless of the particular form 
of words used. Kennard v. Kennard, 63 N. H. 303. Thus in the principal 
case the court implies a direction to trustees to preserve. 

War — Military Persons as Contraband of War. — During the late 
Russo-Japanese war the plaintiffs reinsured a ship with the defendants and 
a clause of the policy warranted against " contraband of war." The ship, 
with two disguised Russian officers on board and bound for a Russian port, 
was captured and condemned by a Japanese prize court for carrying " contra- 
band persons." The plaintiffs sued on the policy. Held, that the plaintiffs 
may recover. Yangtsze Ins. Ass'n v. Indemnity, etc., Assurance Co., 49 L. T. R. 
498 (Eng., Ct. App., May 29, 1908). 

For a discussion of this case in the lower court, see 21 Harv. L. Rev. 636. 

Wills — Construction — Implied Cross Limitations. — A testator de- 
vised his property to trustees to pay the income to his daughters in equal shares, 
and in case any daughters should die leaving issue, then to such issue. The 
will further provided that from and after the death of the last surviving daughter 
and the majority of the testator's youngest grandchild the trustees should pay 
the corpus to the grandchildren in such shares as their mothers would have 
taken. One daughter died without issue. Held, that her share in the income 
goes to the surviving daughters and not to her representatives. Macartney v. 
Macartney, [1908] Vict. L. Rep. 649. 

When there is a bequest to several as tenants in common with a gift over 
on the death of all, the disposition of the share of one who dies first depends 
on the construction of the will. Clearly the remainderman is not entitled ; 
for the event on which he is to take — that is, the death of all — has not hap- 
pened. Scott v. Bargeman, 2 P. Wms. 68. Nor should the testator's next of 
kin take ; for a construction resulting in intestacy is to be avoided, even though 
a different construction results in making the disposition invalid as obnoxious 
to the rule against perpetuities. Simpson v. Simpson, 40 N. Y. L. J. 1203 
(N. Y., App. Div., Dec. 1908). If the gift to the co-tenants is for life, the 
representatives of a deceased tenant cannot take, and hence a cross limitation 
will be implied. Neighbour v. Thurlow, 28 Beav. 33. But if there is an in- 
definite gift limited only by the gift over, then until the gift over takes effect 
the representatives of the deceased tenant are entitled. Bignold v. Giles, 
4 Drewry 343. But this construction may be rebutted, as in the principal case, 



